Friday 

December  28,  1979 


Part  V 

Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 


Compliance  Responsibility  for  Equal 
Employment  Opportunity 


77000 


Federal  Register  /  Vol.  44,  No.  250  /  Friday,  December  28,  1979  /  Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1, 60-2, 60-30 

Compliance  Responsibility  for  Equal 
Employment  Opportunity 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
action:  Final  rule. 

summary:  The  regulations  published 
today  make  changes  and  additions  to 
three  parts  of  the  regulations 
implementing  Executive  Order  11246,  as 
amended.  These  regulations  codify 
existing  policy,  procedures  and 
practices  concerning  conciliation 
agreements.  The  regulations  also 
establish  a  requirement  that  contractors 
file  an  annual  Affirmative  Action 
Program  summary.  The  summary  is 
being  developed  and  will  be  published 
in  the  Federal  Register  after  it  has  been 
cleared  with  the  Office  of  Management 
and  Budget.  Finally,  new  sections  to  the 
rules  of  practice  add  an  expedited 
hearing  procedure. 
effective  DATE:  January  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  E.  Mitchell,  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  Room 
C-3324,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210  (202)  523-9426. 
SUPPLEMENTARY  INFORMATION:  On 
March  20, 1979,  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor, 
published  in  the  Federal  Register  (44  FR 
17136)  a  proposal  to  amend  41  CFR  Parts 
60-1,  60-2  and  60-30.  The  proposal  set 
forth  current  policy,  procedures  and 
practices  followed  by  OFCCP 
concerning  conciliation  agreements,  a 
proposed  annual  Affirmative  Action 
Program  (AAP)  summary,  and  expedited 
hearing  rules.  Comments  were  invited 
from  the  public  for  30  days. 

The  Department  of  Labor  received 
comments  regarding  the  proposed  AAP 
summary  which  suggested  that  the 
Depatment  provide  the  public  with  more 
information  about:  (1)  The  extent  of  the 
information  to  be  required  in  the  AAP 
summary,  (2)  The  need  for  and  use  to 
which  the  summary  will  be  put,  and  (3) 
Alternative  sources  of  the  information  to 
be  collected  in  the  AAP  summary.  In 
addition,  some  comments  suggested  that 
the  public  comment  period  for  the 
proposed  AAP  summary  be  extended 
from  30  to  60  days. 

On  April  17, 1979,  OFCCP  published  in 
the  Federal  Register  (44  FR  22761)  a 


further  explanation  of  the  proposed  AAP 
summary,  and  extended  the  comment 
period  for  that  proposal,  alone,  for  an 
additional  30  days.  Comments  from 
interested  parties  were  received  until 
May  21, 1979,  on  the  AAP  summary,  and 
until  April  19, 1979,  on  the  other 
proposed  sections. 

Over  130  separate  written  comments 
were  submitted  by  individuals  and 
groups.  During  the  comment  period,  34 
comment  letters  were  submitted  by 
manufacturers;  20  by  other  contractors; 
18  by  trade  associations;  13  by  colleges 
and  universities;  11  by  law  firms  and 
lawyers;  5  by  state  and  Federal  agencies 
and  25  by  other  organizations.  Each 
submission  and  each  specific  criticism 
and  suggestion  has  been  given  careful 
consideration. 

Section  60-1.33.  This  section  codifies 
existing  OFCCP  policy,  procedures,  and 
practices  regarding  the  use  of 
conciliation  agreements  to  resolve 
deficiencies  and/or  violations.  It  sets 
forth  those  instances  when  a 
conciliation  agreement  is  required,  and 
when  a  letter  of  commitment  may  be 
used. 

1.  Many  contractors  contended  that 
§  60-1.33’s  requirement  that  back  pay 
must  be  provided,  where  appropriate,  in 
a  conciliation  agreement  goes  beyond 
the  authority  of  Executive  Order  11246. 

The  proposition  that  Executive  Order 
11246  has  the  force  and  effect  of  law  has 
been  recognized  by  every  Court  which 
has  considered  the  issue.  See,  e.g., 
Contractor’s  Ass'n.  of  Eastern 
Pennsylvania  v.  Secretary  of  Labor,  442 
F.  2d  159  (3rd  Cir.  1971);  Farkas  v.  Texas 
Instrument  Co.,  375  F.  2d  629  (5th  Cir. 

1967) ,  cert,  denied,  389  U.S.  977  (1967); 
Farmer  v.  Philadelphia  Electric  Co.,  329 
F.  2d  3  (3rd  Cir.  1964);  United  States  v. 
New  Orleans  Public  Service,  Inc.,  553  F. 
2d  459  (5th  Cir.  1977)  vacated  and 
remanded  for  reconsideration  on 
another  issue,  98  S.  Ct.  2841  (1978); 
United  States  v.  Mississippi  Power  Light 
Co.,  553  F.  2d  480  (5th  Cir.  1977)  vacated 
and  remanded  for  reconsideration  on 
another  issue,  98  S.  Ct.  2841  (1978);  Legal 
Aid  Society  v.  Brennan,  381  F.  Supp.  131 
(N.D.  Calif.  1974);  Southern  Illinois 
Builders  Assoc,  v.  Oglivie,  327  F.  Supp. 
1154,  aff’d,  471  F.  2d  680  (7th  Cir.  1972); 
Joyce  v.  McCrane,  320  F.  Supp.  1285  (D. 
N.J.  1970);  United  States  v.  Local  189, 
Paper  Makers,  282  F.  Supp.  39  (E.D.  La. 

1968) ,  aff’d.,  416  F.  2d  980  (5th  Cir.  1969), 
cert,  denied  397  U.S.  919  (1971). 

Section  201  of  the  Executive  Order 
authorizes  the  Secretary  of  Labor  to 
“adopt  such  rules  and  regulations  and 
issue  such  orders  as  he  deems  necessary 
and  appropriate  to  achieve  the  purposes 
[of  the  Order].”  Pursuant  to  the 
authorization  in  section  201  to  adopt 


rules  and  regulations  and  the 
authorization  in  section  202(6)  to  require 
remedies  not  specifically  enumerated  in 
the  Executive  Order,  the  Secretary 
issued  formal  regulations  on  December 
4, 1971,  which  required  that  remedial 
relief  be  provided  to  members  of  an 
“affected  class”  as  part  of  a 
Government  contractor’s  obligations 
under  the  Executive  Order  (41  CFR  60- 
2.1).  The  codification  of  the  words 
“including  back  pay”  into  the 
regulations  (41  CFR  60-2.1  (b)  and  41 
CFR  60-1.26)  in  1977  (42  FR  3461, 

January  18, 1977),  merely  clarified  the 
long-standing  OFCCP  policy  and 
practice  of  obtaining  back  pay  in 
appropriate  cases.  Back  pay  relief  has 
been  obtained  under  the  Executive 
Order  since  at  least  1967,  and  between 
1969  and  1979,  OFCCP  entered  into 
hundreds  of  back  pay  agreements 
involving  well  over  $61,000,000. 

Section  202(1)  of  the  Executive  Order 
requires  nondiscrimination  in 
employment  towards  individual 
applicants  and  employees  and  it  also 
requires  affirmative  action  to  correct  the 
effects  of  past  discrimination.  The  Order 
also  provides  that  a  contractor  may  be 
debarred  if  it  discriminates  in 
employment  (202(6),  209(a)(6)),  and  have 
its  contracts  cancelled,  terminated  or 
suspended  (202(6),  209(a)(5)).  A 
debarred  contractor  must  satisfy  the 
Secretary  of  Labor  that  it  has  brought 
itself  into  compliance  with  the  Executive 
Order  before  it  can  be  reinstated  as  an 
eligible  bidder  on  Government 
contractors.  (209(a)(6)).  Failure  to 
provide  back  pay  relief  would  preclude 
the  contractor  from  being  reinstated. 

Therefore,  the  requirements  that  back 
pay  where  appropriate  must  be  provided 
for  in  a  conciliation  agreement  is  clearly 
consistent  with  Executive  Order  11246. 

2.  Several  contractor  comments 
contended  that  §  60-1.33’s  requirement 
that  retroactive  seniority,  where 
appropriate,  must  be  provided  for  in  a 
conciliation  agreement  goes  beyond  the 
authority  of  Executive  Order  11246. 
However,  it  has  been  the  policy  to 
obtain  retroactive  seniority  under  the 
Executive  Order  program  since  at  least 
1963.  Moreover,  the  Supreme  Court  has 
upheld  the  recovery  of  retroactive 
seniority  in  some  circumstances  under 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended.  Franks  v.  Bowman 
Transportation  Company,  424  U.S.  747 
(1976). 

Some  commentators  argued  that  the 
decision  in  Teamsters  v.  United  States, 
431  U.S.  324  (1977),  in  which  the  Court 
held  that  seniority  systems  which 
perpetuate  past  discrimination  are  not 
subject  to  attack  under  Title  VII  if  they 
are  bona  fide  within  the  meaning  of 
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section  703(h)  of  Title  VII,  means  that 
Congress  preempted  the  field  in  enacting 
Title  VII.  Thus,  they  assert  that  a 
seniority  system  lawful  under  Title  VII 
cannot  be  held  unlawful  under  the 
Executive  Order.  This  argument  was 
stated  in  dicta  in  United  States  v.  East 
Texas  Motor  Freight  System,  564  F.2d 
179  (C.A.  5  1977)  and  adopted  in  United 
States  and  EEOC  v.  Trucking 
Management,  Inc.,  USDC  D.C.,  C.A.  No. 
74-453,  July  17, 1979,  appeal  docketed, 
Nos.  79-2102,  79-2103  (D.C.  Cir.  Sept.  18, 
1979).  The  Government  does  not  agree 
with  this  construction  and  has  taken  an 
appeal  from  the  Trucking  Management 
decision.  In  any  event,  neither  decision 
purports  to  outlaw  all  retroactive 
seniority.  See,  also,  Franks  v.  Bowman 
Transportation  Company,  supra,  424 
U.S.  747. 

Section  60-1.34.  This  section  codifies 
existing  OFCCP  policy,  procedures  and 
practices  regarding  the  procedure  to  be 
followed  when  violation  of  a 
conciliation  agreement  or  a  letter  of 
commitment  is  alleged. 

1.  The  section  provides  a  contractor  15 
days  to  respond  to  an  allegation  that  a 
conciliation  agreement  has  been 
violated.  This  is  sufficient  time  for  a 
contractor  to  set  forth  its  position. 
Furthermore,  the  15-day  period  is  not  the 
only  opportunity  the  contractor  has  to 
present  its  defenses.  If,  after  the 
expiration  of  the  15-day  period,  the 
contractor  has  been  unable  to 
demonstrate  that  it  has  not  violated  its 
commitments,  enforcement  proceedings 
may  be  initiated  pursuant  to  the 
expedited  hearing  rules  in  sections  69- 
30.31  through  60-30.37,  adopted  today; 
under  existing  procedures  in  Part  60-30; 
or  pursuant  to  section  209(a)(2)  of  the 
Executive  Order.  In  either  instance,  the 
contractor  will  have  an  opportunity  to 
present  its  case  before  an 
Administrative  Law  Judge  or  before  a 
Federal  judge. 

2.  This  section  does  not  require 
issuance  of  a  show  cause  notice  prior  to 
initiating  enforcement  proceedings  for 
violation  of  a  conciliation  agreement. 
Several  contractors  stated  that  by 
signing  a  conciliation  agreement  they 
would  be  waiving  their  due  process  right 
to  a  show  cause  notice.  The  show  cause 
procedure,  however,  is  a  regulatory 
procedure,  net  a  procedure  required  by 
the  Executive  Order  itself.  Moreover,  the 
current  regulations  do  not  require  a 
show  cause  notice  prior  to  the  initiation 
of  enforcement  proceedings  in  each 
instance.  (See,  e.g.,  41  CFR  60-1.26(a)(2) 
and  41  CFR  60-4.8.)  Also,  the  U.S. 

District  Court  for  the  Northern  District 
of  California  has  held  in  Castillo,  et  al. 
v.  Usery,  et  al.  (Civil  No.  73-282  AJZ), 


that  a  show  cause  notice  is  not  required 
where  an  Executive  Order  violation  has 
been  found,  the  contractor  has  agreed  to 
remedy  the  violation,  and  the  contractor 
has  subsequently  violated  its 
commitment. 

The  section  affords  contractors  with 
notice  of  the  alleged  violations  and  an 
opportunity  to  rebut  the  allegations  prior 
to  the  initiation  of  enforcement 
proceedings.  Thus,  contractors’  rights 
are  more  than  adequately  protected. 

3.  Contrary  to  the  statements  in  many 
comments,  the  section  does  not  place 
the  burden  of  proof  on  the  contractor.  In 
fact,  it  does  not  allocate  the  burden  of 
proof  at  all.  If  a  conciliation  agreement 
is  violated,  OFCCP  is  required  to  give 
the  contractor  notice.  The  contractor 
may  then  demonstrate  to  OFCCP  that  it 
has  not  violated  the  conciliation 
agreement  If  the  contractor  does  not 
demonstrate  compliance,  enforcement 
proceedings,  may  be  initiated  during 
which  the  Department  of  Labor  must 
prove  the  violations  alleged. 

4.  This  section  also  sets  forth 
procedures  to  be  followed  when  OFCCP 
alleges  that  a  letter  of  commitment  has 
been  violated.  Such  a  violation  may  be 
corrected  by  negotiating  an  agreement, 
or  enforcement  proceedings  may  be 
initiated. 

Section  60-2.14.  This  section  imposes 
a  new  requirement  under  which 
contractors  must  prepare  a  brief 
summary  of  their  affirmative  action 
programs  and  the  results  achieved  under 
those  programs.  This  summary  will  be 
based  on  contractors’  written 
affirmative  action  plans  and  will  be 
submitted  to  OFCCP  annually  and  will 
assist  OFCCP  in  establishing  a  priority 
compliance  review  selection  system. 

Present  §  6C-2.14,  captioned 
“Compliance  status”  is  renumbered 
§  60-2.15. 

1.  Many  comments  stated  that  OFCCP 
already  has  the  information  in  the  form 
of  the  EEO-1  report. 

However,  the  EEO-1  report 
summarizes  employment  by  nine  major 
job  categories,  and  contains  no  data  on 
affirmative  action  goals,  projected  job 
opportunities  or  related  matters.  The 
AAP  Summary  would  contain,  as 
explained  in  the  April  17, 1979,  Federal 
Register  Notice,  the  following  types  of 
data:  Level  of  goals  by  job  groups  for  the 
preceding  AAP  period;  Level  of  goal 
achievement  by  job  group  during  the 
preceding  AAP  period;  Level  of 
employment  of  minorities  and  women 
by  job  groups  plus  the  total  level  of 
employment  by  job  groups  at  the  end  of 
the  preceding  AAP  period;  Level  of  gods 
by  job  groups  for  current  AAP  period; 
Level  of  total  employment  by  job  groups 
projected  for  current  AAP  period;  Hires, 


terminations  and  applications  of 
minorities  and  women,  by  job  group,  for 
preceding  AAP  year.  Indications  of 
disparities  (if  any)  in  employment 
opportunities  between  minorities  and 
women  and  others  in  the  work  force; 
and  Indications  of  actions  taken  to 
address  any  such  disparities. 

This  information  is  much  different 
than  the  data  contained  in  the  EEO-1 
report  and  will  be  of  great  value  in 
targeting  contractors  for  review.  OFCCP 
does  not  require  contractors,  as  a  matter 
of  course,  to  submit  AAP’s  on  an  annual 
basis.  This  AAP  summary  will  allow 
OFCCP  to  derive  relevant  data  from 
contractor  AAPs  and,  since  it  merely 
summarizes  AAP  content,  will  not 
impose  a  substantial  paperwork  burden 
on  contractors.  The  AAP  summary 
format  is  being  developed,  and  will  be 
published  in  the  Federal  Register  after  it 
has  been  cleared  by  the  Office  of 
Management  and  Budget. 

2.  As  many  of  the  comments  point  out, 
information  contained  in  the  AAP 
summary  would  not  be  protected  from 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA).  Unless  the 
information  falls  within  one  of  the  Act’s 
nine  exemptions  1  or  is  otherwise 
protected  from  disclosure,  OFCCP  is 
required  to  disclose  it.  Chrysler  Corp.  v. 

Brown, - U.S. - ,  99  S.  Ct.  1105 

(1979).  If  the  information  is  within  an 
exemption,  disclosure  is  within  the 
discretion  of  the  agency.  Chrysler  Corp. 
v.  Brown,  supra. 

The  fact  that  some  or  all  the 
information  contained  in  the  AAP 
summary  may  at  some  point  be 
disclosed  pursuant  to  the  FOIA  does 
not,  however,  lessen  the  importance  of 
the  summary  to  the  effective 
enforcement  of  Executive  Order  11248. 

3.  The  April  17, 1979,  Federal  Register 
notice  stated  that  the  data  collected 
would  be  used  by  OFCCP  to  establish  a 
priority  compliance  review  selection 
system  and  would  permit  OFCCP  to 
“concentrate  its  limited  resources  on 
industries  and/or  contractors  which 
appear  to  be  failing  to  meet  Executive 
Order  obligations."  Many  of  the 
comments  expressed  concern  that  this 
targeting  would  result  in  a  compliance 
review  beginning  with  a  presumption  of 
noncompliance.  But  as  was  explained  in 
the  April  17, 1979,  notice,  “the 
information  to  be  collected  would  bo 
used  for  targeting  purposes  only; 
determinations  of  noncompliance  with 
the  Executive  Order  would  continue  to 
be  made  only  upon  conclusion  of  the 
compliance  review  procedures  set  forih 
in  the  remainder  of  41  CFR  Chapter  60.” 


5  U.S.C.  $  552fh){i }— (9). 
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Section  60-30.31.  This  section 
authorizes  expedited  hearings,  and  lists 
four  examples  of  instances  when  such  a 
hearing  would  be  appropriate. 

Section  60-30.32.  This  section  sets 
forth  the  procedure  for  filing  the 
Administrative  Complaint  and  Answer 
in  an  Expedited  Hearing.  It  is  patterned 
after  current  sections  60-30.5  and  60- 
30.6  which  deal  with  the  Administrative 
Complaint  and  Answer,  respectively,  in 
a  non-expedited  hearing.  A  complaint 
under  this  section  must,  in  addition  to 
meeting  the  requirements  of  60-30.5, 
state  that  the  proceeding  will  be  subject 
to  the  expedited  hearing  procedures. 

As  under  current  procedures,  Section 
60-30.32(c)  provides  that  failure  to 
request  a  hearing  constitutes  a  waiver  of 
the  hearing,  allowing  the  matter  to 
proceed  directly  to  a  final 
administrative  order.  Only  the  Solicitor 
may  file  exceptions  to  such  findings. 

Section  00-30.33.  This  section 
provides  for  limited  discovery  and  the 
exchange  of  witness  lists  in  an 
expedited  hearing.  The  proposal 
allowed  only  depositions,  and  then  only 
by  motion.  Many  of  the  comments 
expressed  concern  that  by  so  limiting 
discovery,  the  contractor  would  be 
placed  at  a  disadvantage.  Accordingly, 
the  section,  as  adopted  today,  provides 
for  requests  for  admissions  as  well  as 
depositions.  This  will  not  interrupt  the 
accelerated  timeframe  of  an  expedited 
hearing  since  the  regulations  regarding 
admissions  allow  their  use  within  the  45 
days  set  forth  for  the  beginning  of  an 
expedited  hearing.  See  41  CFR  60- 
30.32(d). 

This  section  also  provides  for  the 
exchange  of  witness  lists  and  hearing 
exhibits  at  least  10  days  prior  to  the 
hearing.  Several  comments  urged  that 
the  time  for  exchange  be  lengthened  to 
20  days.  That  would  be  unworkable 
since  that  would  be  only  5  days  after  the 
Answer  to  the  Complaint  is  due.  The  10 
days  provides  the  parties  sufficient  time 
to  prepare  their  cases  in  response  to  the 
exchange. 

Section  60-30.34.  This  section 
provides  that  the  Government  will  first 
have  the  opportunity  to  prove  that  the 
contractor  is  in  violation  of  the  Order 
and  that  the  contractor  will  then  have 
the  opportunity  to  demonstrate  that  it  is 
not.  The  section  places  the  initial  burden 
of  proof  on  the  Government  to 
demonstrate  a  violation. 

This  section  also  provides  that  the 
Expedited  Hearing  will  be  informal.  This 
is  comparable  to  41  CFR  60-30.18,  which 
also  provides  that  formal  rules  of 
evidence  shall  not  apply. 

Hearings  conducted  pursuant  to  §  60- 
30.18  have  been  successful  and  fair  to 
both  sides,  and  expedited  hearings 


should  be  conducted  in  the  same 
manner. 

Section  60-30.35.  This  section 
provides  that  within  15  days  of  the 
conclusion  of  the  hearing  the 
Administrative  Law  Judge  shall 
recommend  findings,  conclusions  and  a 
decision. 

Many  of  the  comments  objected  to  the 
fact  that  no  provision  was  made  for 
filing  briefs.  Accordingly,  a  provision 
has  been  added  to  section  60-30.35 
which  allows  the  Administrative  Law 
Judge  to  permit  the  parties  to  file  post¬ 
hearing  briefs,  but  the  Administrative 
Law  Judge's  recommendations  shall  not 
be  delayed  by  this  process. 

Section  60-30.36.  This  section 
provides  for  the  filing  of  exceptions  to 
the  Administrative  Law  Judge’s 
recommendations  and  for  responses  to 
the  exceptions.  All  parties  have  the 
opportunity  to  file  exceptions  and 
responses. 

Section  60-30.37.  This  section 
provides  for  a  final  Administrative 
Order  to  be  issued  by  the  Secretary  of 
Labor.  If  the  Secretary  has  not  issued  a 
Final  Administrative  Order  30  days  after 
the  expiration  of  time  for  filing 
exceptions,  the  Recommended  Decision 
of  the  Administrative  Law  Judge  shall 
become  the  final  Administiative  Order. 

Other  Comments 

Many  comments  discussing  the 
Expedited  Hearing  expressed  concern 
about  the  time  limits  contained  in  the 
regulations. 

The  reason  for  an  Expedited  Hearing 
is  to  dispose  of  uncomplicated  issues  in 
an  uncomplicated  proceeding  which  will 
preserve  the  rights  of  all  parties.  Since 
only  basically  uncomplicated  issues  will 
be  litigated  under  these  procedures,  the 
time  limits  are  adequate. 

In  consideration  of  the  foregoing,  41 
CFR  Chapter  60  is  amended  by  adding 
to  Part  60-1,  new  sections  60-1.33  and 
60-1.34,  by  amending  Part  60-2  by 
renumbering  §  60-2.14  as  60-2.15  ar,d  by 
adding  a  new  section  60-2.14;  and  by 
adding  to  Part  60-30,  new  sections  60- 
30.31  through  60-30.37,  as  set  forth 
below. 

Dated:  December  21, 1S79. 

Ray  Marshall, 

Secretary  of  Labor. 

Donald  Elisburg, 

Assistant  Secretary,  Employment  Standards 
A  dministration. 

Weldon  Rougeau, 

Director,  Office  of  Federal  Contract 
Compliance  Programs. 


PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  Part  60-1  is  amended  by  adding  a 
new  §  60-1.33  to  read  as  follows: 

§  60- 1 .33  Conciliation  agreements. 

(a)  If  a  compliance  review,  complaint 
investigation  or  other  review  by  OFCCP 
or  its  representative  indicates  a  material 
violation  of  the  equal  opportunity 
clause,  and  (1)  if  the  contractor, 
subcontractor  or  bidder  is  willing  to 
correct  the  violations  and/or 
deficiencies,  and  (2)  if  OFCCP  or  its 
representative  determines  that 
settlement  (rather  than  referral  for 
consideration  of  formal  enforcement)  is 
appropriate,  a  written  agreement  shall 
be  required.  The  agreement  shall 
provide  for  such  remedial  action  as  may 
be  necessary  to  correct  the  violations 
and/or  deficiencies  noted,  including, 
where  appropriate  (but  not  necessarily 
limited  to),  remedies  such  as  back  pay 
and  retroactive  seniority. 

(b)  The  term  “conciliation  agreement” 
does  not  include  "letters  of 
commitment”  which  are  appropriate  for 
resolving  minor  technical  deficiencies. 

2.  Part  60-1  is  further  amended  by 
adding  a  new  section  60-1.34  to  read  as 
follows; 

§  60-1.34  Violation  of  a  conciliation 
agreement  or  letter  of  commitment. 

(a)  When  a  conciliation  agreement  has 
been  violated,  the  following  procedures 
are  applicable: 

(1)  A  written  notice  shall  be  sent  to 
the  contractor  setting  forth  the 
violations  alleged  and  summarizing  the 
supporting  evidence.  The  contractor 
shall  have  15  days  from  receipt  of  the 
notice  to  respond,  except  in  those  cases 
in  which  such  a  delay  would  result  in 
irreparable  injury  to  the  employment 
rights  of  affected  employees  or 
applicants. 

(2)  During  the  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  commitments. 

(3)  If  the  contractor  is  unable  to 
demonstrate  that  it  has  not  violated  its 
commitments,  or  if  the  complaint  alleges 
irreparable  injury,  enforcement 
proceedings  may  be  intitiated 
immediately  without  issuing  a  show 
cause  notice  or  proceeding  through  any 
other  requirement  contained  in  this 
chapter. 

(b)  If  the  contractor  has  violated  a 
letter  of  commitment,  the  matter  shall  be 
handled,  where  appropriate,  pursuant  to 
41  CFR  60-2.2(c)  or  41  CFR  60-4.8.  The 
violation  may  be  corrected  through  a 
conciliation  agreement,  or  an 
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enforcement  proceeding  may  be 
initiated. 

PART  60-2— AFFIRMATIVE  ACTION 
PROGRAMS 

3.  Part  60-2  is  amended  by 
renumbering  the  present  §  60-2.14, 

“§  60-2.15,”  and  by  adding  a  new  §  60- 
2.14  to  read  as  follows: 

§60-2.14  Program  summary. 

The  affirmative  action  program  shall 
be  summarized  and  updated  annually. 
The  program  summary  shall  be  prepared 
in  a  format  which  shall  be  prescribed  by 
the  Director  and  published  in  the 
Federal  Register  as  a  notice  before 
becoming  effective.  Contractors  and 
subcontractors  shall  submit  the  program 
summary  to  OFCCP  each  year  on  the 
anniversary  date  of  the  affirmative 
action  program. 

PART  60-30— RULES  OF  PRACTICE 
FOR  ADMINISTRATIVE  PROCEEDINGS 
TO  ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECUTIVE  ORDER  11246 

4.  Part  60-30  is  amended  by  adding  a 
new  series  of  regulations  to  read  as 
follows: 

Expedited  Hearing  Procedures 

§  e0-30.31  Expedited  hearings™  when 
appropriate. 

Expedited  Hearings  may  be  used, 
inter  alia,  when  a  contractor  or 
subcontractor  has  violated  a 
conciliation  agreement:  has  not  adopted 
and  implemented  an  acceptable 
affirmative  action  program;  has  refused 
to  give  access  to  or  to  supply  records  or 
other  information  as  required  by  the 
equal  opportunity  clause:  or  has  refused 
to  allow  an  on-site  compliance  review  to 
be  conducted. 

§  60-30.32  Administrative  complaint  and 
answer. 

(a)  Expedited  hearings  shall  be 
commenced  by  filing  an  administrative 
complaint  in  accordance  with  41  CFR 
60-30.5.  The  complaint  shall  state  that 
the  hearing  is  subject  to  these  expedited 
hearing  procedures. 

(b)  The  answer  shall  be  filed  in 
accordance  with  41  CFR  60-30.6  (a)  and 
(b). 

(c)  Failure  to  request  a  hearing  within 
the  20  days  provided  by  41  CFR  60- 
30.6(a)  shall  constitute  a  waiver  of 
hearing,  and  all  the  material  allegations 
of  fact  contained  in  the  complaint  shall 
be  deemed  to  be  admitted.  If  a  hearing  is 
not  requested  or  is  waived,  within  25 
days  of  the  complaint’s  filing,  the 


Administrative  Law  Judge  shall  adopt  as 
findings  of  fact  the  material  facts 
alleged  in  the  complaint,  and  shall  order 
the  appropriate  sanctions  and/or 
penalties  sought  in  the  complaint.  The 
Administrative  Law  Judge’s  findings  and 
order  shall  constitute  a  final 
Administrative  Order,  unless  the  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor,  files  exceptions  to  the  findings 
and  order  within  10  days  of  receipt 
thereof.  If  the  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  files  exceptions, 
the  matter  shall  proceed  in  accordance 
with  §  60-30.36  of  this  Part. 

(d)  If  a  request  for  a  hearing  is 
received  within  20  days  as  provided  by 
41  CFR  60-30.6(a),  the  hearing  shall  be 
convened  within  45  days  of  receipt  of 
the  request  and  shall  be  completed 
within  15  days  thereafter,  unless  more 
hearing  time  is  required. 

§  60-30.33  Discovery. 

(a)  Any  party  may  serve  requests  for 
admissions  in  accordance  with  §  60-30.9 
(b)  and  (c). 

(b)  Witness  lists  and  hearing  exhibits 
will  be  exchanged  at  least  10  days  in 
advance  of  the  hearing. 

(c)  For  good  cause  showm,  and  upon 
motion  made  in  accordance  with  §  60- 
30.8,  the  Administrative  Law  Judge  may 
allow  the  taking  of  depositions.  Other 
discovery  will  not  be  permitted. 

§  60-30.34  Conduct  of  hearing. 

(a)  At  the  hearing,  the  Government 
shall  be  given  an  opportunity  to 
demonstrate  the  basis  for  the  request  for 
sanctions  and/or  remedies,  and  the 
contractor  shall  be  given  an  opportunity 
to  show  that  the  violation  complained  of 
did  not  occur  and/cr  that  good  cause  or 
good  faith  efforts  excuse  the  alleged 
violations.  Both  parties  shall  be  allowed 
to  present  evidence  and  argument  and 
to  cross-examine  witnesses. 

(b)  The  hearing  shall  be  informal  in 
nature,  and  the  Administrative  Law 
Judge  shall  not  be  bound  by  formal  rules 
of  evidence. 

§  60-30.35  Recommended  decision  after 
hearing. 

Within  15  days  after  the  hearing  is 
concluded,  the  Administrative  Law 
Judge  shall  recommend  findings, 
conclusions,  and  a  decision.  The 
Administrative  Law  Judge  may  permit 
the  parties  to  file  written  post-hearing 
briefs  within  this  time  period,  but  the 
Administrative  Law  Judge’s 
recommendations  shall  not  be  delayed 
pending  receipt  of  such  briefs.  These 
recommendations  shall  be  certified, 


together  with  the  record,  to  the 
Secretary  for  a  final  Administrative 
Order.  The  recommended  decision  shall 
be  served  on  all  parties  and  amici  to  the 
proceeding. 

§  60-30.36  Exceptions  to 
recommendations. 

Within  10  days  after  receipt  of  the 
recommended  findings,  conclusions  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  7  days  after  receipt 
by  said  parties  of  the  exceptions.  Ail 
exceptions  and  responses  shall  be  filed 
with  the  Secretary.  Briefs  or  exceptions 
and  responses  shall  be  filed  with  the 
Secretary.  Briefs  or  exceptions  and 
responses  shall  be  served 
simultaneously  on  all  parties  to  the 
proceeding. 

§  60-30.37  Final  Administrative  Order. 

(a)  After  expiration  of  the  time  for 
filing  exceptions,  the  Secretary  shall 
issue  a  final  Administrative  Order 
which  shall  be  served  on  all  parties. 
Unless  the  Secretary  issues  a  final 
Administrative  Order  within  30  days 
after  the  expiration  of  the  time  for  filing 
exceptions,  the  Administrative  Law 
Judge’s  recommended  decision  shall 
become  a  final  Administrative  Order 
which  shall  become  effective  on  the  31st 
day  after  expiration  of  the  time  for  filing 
exceptions.  Except  as  to  specific  time 
periods  required  in  this  subsection,  41 
CFR  60-30.30  shall  be  applicable  to  this 
subsection. 

Authority:  E.0. 11246  (30  FR  12319)  as 
amended  by  E.0. 11375  and  12086. 
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